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REMARKS 

Reconsideration of the rejections set forth in the Office Action is respectfully requested. 
Currently, claims 1-5, 8-24, and 27 are pending in this application. 

Rejection under 35 USC 103 

Claims 1-5, 8-24, and 27 were rejected under 35 USC 103 as unpatentable over Garahi, et 
al. (U.S. Patent Application Publication No. 2003/0091010) in view of Csapo (U.S. Patent 
Application Publication No. 2004/0253984), and further in view of daCosta (U.S. Patent 
Application Publication Nol. 2005/0232179). This rejection is respectfully traversed in view of 
the following arguments. 

In the Amendment dated May 28, 2009, applicants presented arguments that the Csapo 
Parent Application did not teach or suggest the use of 802.16. Specifically, a reference to 802.16 
was added to the Csapo CIP application but was not included in the Csapo parent application. 
Since the Csapo parent application did not qualify as prior art, the combination of Garahi and 
Csapo did not render the claims obvious. 

In the Office Action dated July 23, 2009, the Examiner withdrew the rejection over 
Garahi and Csapo, and indicated that the combination of Garahi in view of Csapo fali to 
specifically point out the use of 802. 16x as a backhaul as claimed. However, the Examiner cited 
daCosta as teaching this aspect, citing paragraph 91 of daCosta. 

daCosta (U.S. Patent Application Publication No. 2005/0232179) was filed on March 17, 
2005. This application was filed on October 3, 2003. Thus, normally, daCosta would not 
qualify as prior art to this application. 

However, daCosta is a Continuation-in-part of application No. 10/434,948 which was 
filed on May 8, 2003, approximately five months before the filing date of this application. The 
original daCosta patent has since issued as U.S. Patent No. 7,420,952. For clarity, the original 
'952 patent will be referred to in these remarks as "daCosta Parent Application" and the later 
daCosta CIP application (2005/0232179) which was cited by the Examiner in the rejection will 
be referred to in these remarks as "daCosta CIP." Applicants respectfully submit that the 
original daCosta Parent Application, like the original Csapo Parent Application, failed to 
mention the use of 802. 16 as a backhaul technology. 
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According to MPEP 2136.03(IV), only that subject matter which was disclosed in the 
daCosta Parent Application may be cited against the claims of this application: 

For prior art purposes, a U.S. patent or patent application publication that 
claims the benefit of an earlier filing date under 35 U.S.C. 120 of a prior 
nonprovisional application would be accorded the earlier filing date as its 
prior art date under 35 U.S.C. 1_02 (e), provided the earlier-filed application 
properly supports the subject matter relied upon in any rejection in 
compliance with 35 U.S.C. 112, first paragraph. In other words, the subject 
matter used in the rejection must be disclosed in the earlier-filed 
application in compliance with 35 U.S.C. 112, first paragraph, in order for 
that subject matter to be entitled to the earlier filing date under 35 U.S.C. 
102(e).< 

In the rejection, the Examiner stated that the combination of Garahi and Csapo fails to 
teach or suggest that the first wireless mesh network port configured to use at least one of the 
IEEE 802.1 lx standards for the first level mesh, and a second wireless mesh network port 
configured to operate using at least one of the IEEE 802. 16x standards for the second level mesh. 
However, the Examiner indicated that this was shown in daCosta CIP. 

The Examiner is correct that the daCosta CIP includes a reference to 802.16 (see daCosta 
CIP at Paragraph 91 referring to WIMAX). However, this subject matter is not supported by the 
daCosta Parent Application. Specifically, the daCosta Parent Application does not mention 
IEEE 802.16, WIMAX, or anything similar. Indeed, most of the material in the daCosta CIP 
does not appear in the daCosta Parent Application. Applicants have read the entire daCosta 
Parent Application and were not able to find any reference to 802.16, WIMAX etc. Although 
there are references to 802.11, the daCosta Parent Application does not contemplate using 
WIMAX. Accordingly, since the subject matter of the daCosta CIP that was relied on by the 
Examiner was not supported by the daCosta Parent application, this portion of the daCosta CIP is 
not prior art to the claims of this application. Thus, since the combination of references do not 
teach or suggest all limitations of the claims as presented, applicants respectfully request that the 
rejection under 35 USC 103 over Garahi, Csapo and daCosta be withdrawn. 
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Conclusion 

In view of foregoing remarks, it is respectfully submitted that the application is now in 
condition for allowance and an action to this effect is respectfully requested. If there are any 
questions or concerns regarding the amendments or these remarks, the Examiner is requested to 
telephone the undersigned at the telephone number listed below. 

No fees are believed due in connection with this filing. If any fees are due in connection 
with this filing, the Commissioner is hereby authorized to charge payment of the fees associated 
with this communication or credit any overpayment to Deposit Account No. 141315 (Ref: 
16127ROUS01U). 

Respectfully Submitted 

Dated: October 20, 2009 /John C. Gorecki/ , 

John C. Gorecki, Reg. No. 38,471 

Anderson Gorecki & Manaras LLP 
P.O. Box 553 
Carlisle, MA 01741 
Tel: (978) 264-4001 
Fax: (978) 264-9119 
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